
77Chapter 3  •  Criminal Justice and the Law

TYPES OF LAW

Criminal Law
Criminal law is divided into two primary areas, procedural and substantive. Procedural 

law determines how people are treated in the system. The Bill of Rights (the first 10 amend-
ments to the U.S. Constitution) guides procedural law pertaining to issues such as arrests, war-
rants, search and seizure, and trials. Procedural law asks: How does the process work? What 
are the defendant’s protections? In the criminal context the laws protect defendants’ rights 
to due process and a fair trial. In contrast, substantive law designates what conduct is con-
sidered criminal. For example, it defines what constitutes first-degree homicide as opposed to 
manslaughter. Substantive law is designed to put people on notice of what types of conduct 
can be charged criminally. In other words, the law must be specific to let the accused know in 
advance what behavior is considered legally criminal. Both procedural and substantive laws 
generally are written statutory laws adopted by legislatures.

Procedural criminal law in the United States also has a basis in federal and state constitu-
tions. The U.S. Constitution sets the guiding principles, which must be adhered to by states, 
though state laws sometimes come in conflict with federal laws. For example, state laws in 
death penalty cases using gas chambers as the method of execution were considered cruel and 

States and district with
medical marijuana laws

States that have removed jail time for possessing
small amounts of marijuana

States that both have a medical marijuana law and have
removed jail time for possessing small amounts of marijuana

Maryland has a research-focused medical
marijuana law and a limited defence for patients

Marijuana is legal for adults’ use and the state will regulate
and tax marijuana sales

In Alaska, the courts have found that the state constitution’s
right to privacy includes the right to possess modest amounts
of marijuana in one’s home
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Figure 3.1  n  State Differences in Marijuana Laws and Policies

Source: New Hampshire marijuana vote pushes Vermont to New England “domino effect,” by Yaël Ossowski. January 20, 2014. 
VermontWatchdog.org, Franklin Center for Government & Public Integrity. Data from Marijuana Policy Project.
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Marijuana laws affected by 

method of administration

procedural law: 
Rules governing court 

proceedings.

Bill of Rights: The first 
10 amendments to the 

U.S. Constitution, which 
guides procedural law 

such as arrests, warrants, 
search/seizure, and trials.

substantive law: Rules 
that are used to determine 

the rights of individuals 
and collective bodies.




